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EDITORIAL NOTES. 


From a human standpoint really great and good men ought not 
to die. But who shall say that they may not be more influential 
after death than during life? This is one of the thoughts we have 
had concerning the seemingly untimely death of Theodore Roosevelt. 
His varied abilities and peculiar aggressiveness in all manner of 
civic affairs made him quite “the first citizen of the world.” America 
had no other man like him, and none so popular despite the attacks 
made by those who felt the sting of his strong anathemas; and the 
world at large had no such cosmopolitan genius! Now, when all 
countries are paying his memory tribute, and when in this nation 
all opposition voices are hushed, the words he wrote or spoke con- 
cerning “America for Americans,” and “Righteousness in all things, 
national and personal,” will follow him as if spoken by one of the 
old Hebrew prophets. The impress made upon the country he most 
loved his death has made permanent, and his character will be studied 
and become a monitor to other nations. It may be too early to 
assess all his virtues, especially of patriotism, or to size up properly 
the underlying principles of his few faults, but of one thing we are 
sure, that we shall not soon again look upon just such an heroic 
figure, or one who is likely to remain so great an idol of the common 
people, which his death has seemed to intensify. 





It seems after all, that the opposition made by some portions of 
the press, and by various members of the United States Senate, 
to the journey abroad of President Wilson, bulked largely on the fact 
that he was a strong supporter of the proposition of a League of 
Nations to maintain peace. It is true there was ambiguity, or, it is 
better to say, a want of fullness of detail, in his words in “The Four- 
teen Points,” on “the freedom of the sea,” and just what his position 
is in that matter must await full developments on the other side. But 
everybody knew, or ought to have known, that that subject would 
well take care of itself when all the Peace delegates came together. 
If it be necessary—and we think it is—that England should not give 
up her magnificent and heroic navy, without which the Germans would 
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readily have crushed their opponents and the smaller nations the 
world over have been ielpless, it is clear that she will not do it. And 
the fact that Secretary Daniels asks for the full completion of the 
plans under past Congressional action by which America shall have a 
navy second only to that of Great Britain, goes strongly to prove that 
there is some misinterpretation of what the President’s views really 
were. As to some form of a League of Nations, however, that is bound 
to come; must come if peace is to be maintained among either the 
great or small countries of the world. Only a police force of the 
Nations, whose ideals are as wide as humanity, and whose conscience 
is that of plain justice and public righteousness, can prevent aggres- 
sions on territory and on the real liberties of civilized mankind. The 
thoughtful men of all the present allied nations are giving earnest 
attention to the idea, and it is certain to grow into a reality. For this 
reason we like the strong oratory of Senator Williams of Mississippi 
in a speech made early last month, a portion of which is reproduced 
on another page. Strange as it may seem, some of the strong men in 
our United States Senate, among them Senator Knox, of Pennsyl- 
vania, who ought to have vision and unselfish patriotism enough to 
take the same common-sense and world-wide-gauge view of things 
that appear in this speech of Senator Williams, are opposed to it, ex- 
cept in some half-way measure. The South is supposed to produce 
chiefly exponents of a narrow and limited outlook on governmental 
affairs, but here is a man from Mississippi who calls to book a man 
from Idaho, whom we should suspect of far broader ideas than that 
the “Monroe Doctrine” was intended and is now to be held by Ameri- 
cans as preventing our arraying ourselves with other great countries 
in providing for and maintaining peace throughout the globe, if that 
be possible. It may not be possible, but if it be possible is it not worth 
striving for? The time has come, if it is ever to come, when we are to 
look out, as we have been doing for nearly two years past, upon 
Europe and Asia (and of course there must be included South Amer- 
ica) as having some vital relation to us not only as powers, but as 
brothers in a world contest for securing real civilization. To be afraid, 
or unwilling, to clasp hands with other governments having many of 
the same democratic principles as we possess, so as to make a brother- 
hood of Right, held up by Might, is unworthy of us, and unworthy of 
our forefathers, who never dreamed and could not foresee the present 
times and present opportunities. “Entangling alliances”’—why it 
would be one marital alliance, for life, for good and all! To be blind 
to it now is to be almost stupid. To try to frustrate it now is to im- 
peril the very cause we have won in the War just closed. We may 
agree or disagree with a great many things President Wilson has done 
since he first took office at the head of our government, but let us at 
least cn this one thing agree with him, that if we can secure a just and 
peimanent peace for the world we may weil sacrifice a little false 
pride, just as must each other nation involved, by joining other coun- 
tries in a treaty of peace that shall have behind it a “Thou shalt not 
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EDITORIAL NOTES. 3 


The general outlook in Europe at the present time is anything 
but pleasant and hopeful. The progress of events in Russia and Ger- 
many, not to speak of the neighboring countries which were allies of 
Germany, the apparent designs of Italy, the hopes and bewilderment 
of affairs in Poland, all indicate that the duties devolving upon the 
Peace Commission, now in session in Paris, are of the most important 
nature. No such responsibility has ever been cast before upon a meet- 
ing of Great Powers. The real conditions of things is admirably and 
truly set forth in the article we publish elsewhere from one of the 
ablest of English writers in the London “Daily News.” We direct 
special attention to that article as showing the difficulties under which 
the Peace Commission is laboring. To read it is to see at a glance 
what the War has done in Europe, and what problems now confront 
this Commission. 





That was a curious case in California, arising under the new prac- 
tice of permitting women to serve as jurors, and also a suitable opin- 
ion in the Supreme Court on appeals. The case was that of Hansen v. 
Lemley (171 Pac. Rep. 255), wherein one of the assignments of error 
was based upon the misconduct of “two woman jurors.” Their fault 
was that during an adjournment of Court one, referring to the attor- 
ney for appellant, said to the other, “I just hate that lawyer with the 
mustache,” to which the other replied that “she did, too.” The 
Supreme Court of Washington, overruling this assignment in an 
opinion by Judge Chadwick, said: “Although the fault of the ‘two 
woman jurors’ may seem grievous to appellant, and well calculated 
to incite counsel to a just resentment, we cannot make ourselves be- 
lieve that a showing of prejudice, of which the law will take notice, has 
been made out. . . It is not made clear whether the ‘two woman 
jurors’ were voicing a malice toward counsel for appellant and made 
reference to his mustache as a mark of identification, or were only 
innocently voicing the age-old prejudice against the hirsute adorn- 
ment of the face which some of the sex have nursed ever since the days 
of Delilah. Then, again, we can almost take judicial notice of the 
fact that the present generation is extravagant of speech. Terms in 
young ladies’ seminaries, and even college careers, have sometimes 
netted no more in the way of a vocabulary, or in power of expression, 
than ‘I just hate,’ ‘I just love,’ ‘It is perfectly grand,’ ‘It is perfectly 
lovely,’ or ‘perfectly terrible’-—terms applied without reference to real 
emotion, and to things animate and inanimate, from marshmellows to 
men, and from breakfast foods to works of art. . . No prejudice is 
reflected in the verdict. Prejudice against client or counsel is a thing 
to be inquired into on voir dire, and we cannot think that the fair 
jurors would ‘hate’ counsel to the extent, at least, of penalizing his 
client for a cause so trivial and harmless, and for a condition so easily 
removed.” 





A great many heroic and noble events occurred in the late War 
which may never get into history. This, concerning an American run- 
ning a motor truck is one of them: “The marines, who were smashing 
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the last German offensive, were running short of machine gun ammu- 
nition. Their commander telephoned back for more. The motor 
transport commander called for four volunteers from among his 
ninety trucks, and every driver volunteered. He chose four, loaded 
the trucks with 50,000 rounds apiece of machine gun bandoleer ammu- 
nition, and they set out—four trucks made in Detroit, turned out of 
the Packard factory just a few months before. Three of them were 
caught in the German barrage and their cargoes blown up and their 
drivers killed. The fourth made his way through with the priceless 
50,000 rounds that put the finishing touch on the American victory at 
Chateau Thierry. This driver made his way back to the transport 
park, and reported in these words: ‘Sergeant Anderson reports, sir, 
the delivery of 50,000 rounds, and requests permission to make another 
trip.’ But his Captain, noticed the blood pouring from the sergeant’s 
wounds, ordered him to the hospital, and the brave Anderson died ten 
hours later from 14 shrapnel wounds.” 





The case of Brady v. Franklin Motor Car Co., in which we pub- 
lish elsewhere the charge to the jury by Judge Duncan, cannot fail to 
be of widespread interest, as the question involved is to what extent 
the keeper of a garage shop for repairs to an automobile is respon- 
sible for it if some one gets into the shop at night and steals it. Of 


course the vast majority of automobile owners secure insurance 
against theft or destruction by fire, but, if not, can an owner secure 
damages for the value of the car from the garage proprietor? The 
question is not unique, however, as it is clear that the usual laws regu- 
lating bailment apply, and we think the Judge correctly stated the 
law in his charge. The solution of the problem lies in the matter of 
negligence. If the bailee does not exercise usual precaution but is 
negligent, of course he must suffer. If he does exercise usual precau- 
tion, such as putting the machine in a secure place under lock and key, 
he cannot be held responsible. Any other holding would make it im- 
possible for carriage shops to keep the wagon of a customer over 
night, or a liveryman to keep his customer’s horse in his stables, or a 
miller to accept grain for grinding, or an automobile garage keeper to 
take in for repairs a motor vehicle. The owner of such property must 
suffer its loss by a thief unless the persons to whom he has consigned 
it for keeping or repairing is negligent. The cases on this point are 
innumerable. ‘ 





SINGLE NATION DOMINATION. 


[Early in December Senator Borah, of Idaho, made a speech in the United 
States Senate, in which he argued that the proposed League of Nations to 
prevent war and to maintain peace would impair the freedom of action and 
the sovereignty of the United States. Senator John Sharp Williams, of 
Mississippi, replied to him a few days later, and from the latter’s speech we 
extract the following.—EDITOR]. 


“Mr. President, | believe in a God of justice and righteousness. 


I believe in the utterance of Tennyson, that a day will come when ‘the 
common sense of most will hold fretful realms in awe,’ and I do not 
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believe that any nation has a right to say, what the Senator has just 
said. . . . I donot believe that any individual or any nation has a 
right to say: ‘I shall be the sole judge in my own quarrel; I shall try 
the case; I shall give judgment, and I sha!l execute the judgment.’ 

“There are two ways of keeping the peace of the world. One is 
by an amphictyonic council of the civilized world, which we are trying 
to secure; the other is by the domination of one great world power 
that shall make its will known to all the world. That is what Prussia 
and Germany attempted. 

“You have no right in a dispute between you and me to be the 
sole judge of the controversy, and America has no right in a dispute 
between her and anybody else to be the sole judge of the controversy. 
The only reason why hitherto a nation has been the sole judge in a 
controversy is because it did not limit its own power to be so, if it 
thought it had the power. It is no less barbarous for a nation than 
it is for you or for me to say: ‘We will admit nobody else to stand in 
judgment; we will ourselves be the sole judge, the sole court, and the 
sole executioner of our own decrees.’ 

“If you are going to carry on this miserable mad world the way it 
has been carried on for a long while, why, go ahead with it; but it 
must result after a while, if you are going ahead that way, in one 
thing. It must result in the carrying out of the German idea by some- 
body else and not by Germany. Somebody then must conquer the 
world and rule it and keep it in peace. If you want America to do it, 
all right, if you think you can—if you think the game is worth the 
candle. I do not. I would infinitely rather that the ‘common sense 
of most should hold fretful realms in awe.’ 

“The Senator from Idaho would say: ‘I am an American; I must 
not forget that I am an American and that I am all sovereign; I can- 
not allow anybody else to interfere ;’ or, ‘J am a Frenchman; I must 
not forget that I am a Frenchman, and in all quarrels to which France 
is committed I alone must be the judge;’ or, ‘ I am a Briton; I look 
away back beyond a long line of ancestors; I am proud of them; and 
in any quarrel in which a Briton is engaged I alone must be the judge; 
the United States and France shall not have any voice at all.’ You 
had better just say, ‘I am a barbarian’ and be done with it. I insist, 
as the barbarian does, upon settling all my quarrels to suit myself. 
That is the only difference between a barbarian and a civilized man. 
A savage settles his own quarrel to suit himself, if he can, and if he 
cannot the other fellow settles it to suit himself, and one of them dies 
on the spot. 

“Great Austria sends an ultimatum to little Servia, saying: ‘One 
of my grand dukes has been killed, and you must kneel upon your 
knuckle bones and come in, and not only apologize, but let me run 
your country for a whiie, while I settle this question to suit myself.’ 
Then Germany comes in and says to Russia: ‘Yes; you must let her 
settle this to suit herself; she is sovereign, and, being sovereign, she is 
the only judge of her own controversy.’ 

“The whole thing would have been avoided if, upon the sugges- 
tion of Earl Grey, Austria had been willing to leave it to arbitration. 
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The whole thing would have been avoided if, upon his further sugges- 
tion, she had even been willing to leave it to The Hague Court. It 
was put up to her trebly—leave it to arbitrators, to the Hague Court, 
or leave it to the concert of Europe; and Great Britain, France, Italy, 
Germany and Russia will meet and decide it. She refused all. Why? 
Not upon the plea, ‘I am an American and I must never forget it,’ but 
upon the plea that ‘I am an Austrian and I must never forget that.’ 
And Germany refused to interfere upon the plea that Austria was Aus- 
tria, that Germany was an ally of Austria, and that she could not even 
consider a proposition of having Austria submit to arbitration a ques- 
tion of honor, as the kaiser called it. A question of honor—the killing 
of a grand duke! It amounted to no more than the killing of anybody 
else anywhere else, except they thought the idea of sovereignty was 
involved, because he was a member of a reigning house. 

“Tf we can not appeal to the conscience of the civilized world to 
stop this miserable barbarism of murder and rape and arson, this 
insanity that we call war, which now and then, under the present sys- 
tem, the best people in the world must resort to, just as we did this 
time, then where is the faith in God and the hope for enlightenment ? 
What is the use of living? What is the use of pretending to be civil- 
ized? If I have got to go out into the world and fight for everything 
that I want and need and ought to have, and nobody is to be a com- 
mon judge of what is right and just between me and an antagonist, 
then what is the use of all this structure that we have built about us— 
libraries and schools and churches and dreams of poets and visions of 
prophets, and the balance of it? Had we not better just go back 
frankly and butcher one another whenever we feel like it? 

“Aristotle’s last words to Alexander were: ‘Remember that you 
are a Greek.’ I would hate to tell any American that the last word I 
had to say to him was: ‘Remember that you are an American.’ I 
would infinitely rather say to him: ‘Remember that you are a human 
being and a creature of God, and that, whether you are an American 
or not, you must not set up to be the judge in your own quarrel. You 
must do justice, and, for fear that you will not, you must try to organ- 
ize some power that will do it, somewhere—your own power, in which 
you have half-say ; fair arbitration.’ 

“T do not know what you think about it; I do not know what you 
will do; but during the whole time I was practicing law I had a posi- 
tive contempt for any man who refused to leave to the arbitration of 
his neighbors a quarrel between him and another neighbor. I never 
knew one of them to be right. 

“Patriotism, yes; nationalism, yes. They are among the most 
sacred words in the world, because they lead to the extension of our 
culture—not German kultur, but real, civilized culture. The only 
reason why the Germans spelled it with a ‘k’ was because Great 
Britain had all the ‘c’s’ as somebody said in a paragraph in Life, I be- 
lieve, or some other funny paper. . . . 

“Oh, but it may involve the Monroe doctrine. Well, suppose it 
does, and suppose you can supplant the Monroe doctrine with a world 
Monroe doctrine. What was the Monroe doctrine? It was that no 
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European country should by violence extend its conquest or its sys- 
tem of government upon this continent. Now, suppose we say to all 
the world, that no government whatever shall by conquest extend 
itself or its system of government anywhere, not only in America but 
all over the world. Is that not merely an extended Monroe doctrine, 
much higher in its character and much more enlightened in its scope? 

“Mr. President, there is no difference in the law of ethics and 
morals when applied to an individual and when applied to a nation. 
Germany has contended that there was. She has contended that the 
state was an independent sort of entity, and that you must do things 
for the state, and you must be the creature of the state, and you must, 
in a way, worship the state. That never has been the American doc- 
trine. The American doctrine is that the state is the mere instrumen- 
tality of the will of the people, and that it is erected by them, and can 
be thrown down by them whenever they please. They not only have 
the right to overcome it, but the duty to do it, if the state fails them as 
an instrumentality. You cannot take the position that a state—a gov- 
ernment—must be the sole judge of its quarrel, unless you go a step 
farther—to state worship. The law of morals and of ethics is the same 
as between individuals. There must be mutual concessions, and there 
must be common and impartial arbitrament, and as between nations 
there ought to be the same thing.” 
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AN Enouisn OvTriooR. 


I find most people puzzled by the outward calm that prevails in 
the public mind at this time. Like Lord Clive, we are astonished at 
our own moderation. Why do we exhibit so little evidence of excite- 
ment? The bottom has suddenly fallen out of the war. One enemy 
empire after another has collapsed. Bulgaria has gone, Austria has 
gone, Turkey has gone, Germany is tottering. Imperial Prussia is 
becoming “one with Nineveh and Tyre” and Hohenzollerism is as 
dead as Caesarism and Napoleonism. There is not a despot left in 
Europe—not one. Victory has come with an apparent suddenness and 
completeness that none foresaw. In reality it is not sudden. The 
seed was sown at the Marne and at Ypres four years ago and it has 
been germinating ever since. Behind all the visible triumphs of Ger- 
many the end was being shaped by the silent power of the British 
navy. For the moral of the war is the old moral that the sea controls 
the land—the moral of Crete and Athens, of Venice and Holland, 
Spain and England. 

But though, truly seen, victory is not a sudden miracle, but only 
the disclosure of the sum of the undeviating tendencies of four years’ 
strain, it has come with a shock that might have been expected to turn 
our heads. And, instead, to the outward eye nothing has happened. 
You may walk the streets of London without observing a sign of any- 
thing unusual. The recjoicings will come, of course, when the end is 
formally known, and the bells announce the “All clear.” But this does 
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not alter the fact that the fundamental temper is curiously sober and 
restrained. 

It isa hopeful sign. It does not mean that we are unconscious of 
the peril that has passed away or are wanting in gratitude for the 
great mercy now fully reveaied. Just as there are “thoughts that lie 
toc deep for tears” so there is a gratitude too profound to find easy 
utterance. But there is more in the symptom than this. We are pass- 
ing through an immense transition. As the war flickers out we be- 
come conscious of the vastness of the debris and our minds are be- 
wildered by the complexity of the tasks in front of us. 

The world has never before had such a bankruptcy to liquidate. 
Russia is in dissolution, Germany is on the brink of dissolution. Aus- 
tria-Hungary is in dissolution. Crowns are cheap and food is dear. 
Famine reigns over more than half Europe. Terrorism blazes through 
Russia. Riot and revolution are rampant from Prague to Serajevo. 
The iron discipline of Germany is breaking down and the fear of 
Bolshevism within is added to fear of the enemy without. Through- 
out the Balkans and Rumania misery and desolation are universal. 

Nor are the terrific consequences of the war confined to enemy 
countries. The condition of the neutral nations is only less naked and 
hungry, and no one can estimate the magnitude of the problems which 
the coming of peace will disclose in the countries of the Allies. 
Europe is a stricken field from end to end. Politically it is in anarchy, 
economically it is in ruins, financially it is bankrupt, industrially it is 
destitute. The end of the war will not end its miseries. It will only 
reveal them. Even if there were enough food—and there is not 
enough—to feed the starving nations it is not accessible and could not 
be distributed. Even if there were enough raw materials to set the 
mills and the factories working—and there is not enough—it would 
take months to get them equitably allocated and delivered. Europe 
is a Sahara of anguished necessity. One phase of its misery is ending, 
but another phase begins. 

Involved with these elementary needs and impending their solu- 
tion are the vast questions peculiar to each country—the reversal of 
the engine of war; the return of the armies, millions of men coming 
home here to England, millions more going across the Atlantic and 
far away to the Pacific; the sudden cessation of the manufacture of 
the food of war; the consequent flood of unemployment; the clamors 
of those who have lost their occupation, the clamors of those who re- 
turn and find no occupation for them; the task of readapting the 
machine of industry and commerce from the purposes of war to the 
purposes of peace; the demand for the recovery of liberties that have 
been sacrificed and all the confusion of a society hurriedly shifting to 
a new basis. The organization of the world for war was an easy busi- 
ness compared with that of organizing it for peace. 

It is a moment for large perspectives and specious ideas, for heroic 
statesmanship that dismisses all petty aims and selfish considerations. 
We have to think in continents, to see the world as a single proposi- 
tion. The clearing up of the war is an easy task. The heroism of our 
fleet and our armies has made that simple. But the task of rebuilding 
Europe upon the ruin that war has left is the severest test ever 
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applied to the minds and hearts of fallible men. It must not be 
poisoned by national jealousies or the ideas that have prevailed 
through the nightmare of the war. We need to get on to a new plane 
of vision and into a new range of thought. The old world with its 
thousand years’ heritage of wrong, its dynasties and its despotisms, 
its secret diplomacies and competitive armaments, its tyranny of the 
strong over the weak, its denial of the moral law in the affairs of 
state, is gone. It has cost twelve million lives of the best of the 
world’s manhood to wipe out its infamies. But the work is accom- 
plished. ‘The dynasties are overthrown, the despots are dead or flee- 
ing, the war lords are vanquished. 

Let us see that we start the new world that lies before us in a 
new spirit and with a new concept. The concept is that the earth is 
the unit of government, that co-operative nationalism and not compet- 
itive nationalism is the key to the future, and that justice and not 
force, the moral law and not the law of the sword, is the unchallenged 
authority of our international life. The abolition of the institution 
of war is the capital necessity, not of this nation or that, but of all 
nations, 

That conclusion, governing all ideas of settlement and carried 
out with inflexible purpose, will solve all difficulties. It will provide 
a common centre for all the conflicting interests. It will give the 
deliberations of the conference a universal motive, a constructive 
world policy in the presence of which the things that divide, the old 
hostilities and antagonisms of the dead past, will shrink to their true 
dimensions. It will be seen that the common interest of humanity 
transcends and includes the particular interests of peoples, and that 
the good of all is the only way to achieve the good of any. It will dis- 
sipate the sordid ideas of economic war as incompatible with the 
grand purpose of rebuilding human society on a new foundation of 
mutual aid and of wholesome rivalry, not in the manufacture of the 
machine of destruction, but in the task of making life more reasonable, 
more just, more happy for all who share it. 

This Europe has been for thousands of years a bear garden. The 
nations have squandered the common inheritance and spent their 
blood and treasure in the attempt to prevent others enjoying the gen- 
eral life. In all this story of blood and insanity no permanent human 
interest is discernible and no combination of interests has been en- 
during. In the vain pursuit of the balance of power, every nation has 
been in turn the ally and the enemy of every other nation. The crazy 
competition has gone on side by side with the other motive of humanity 
to attain a civilized and stable society. The collapse that has come 
reveals the impossibility of these rival motives co-existing. One had 
to go. It is the mad motive that has gone. The balance of power, 
which is society armed to the teeth against its own existence, is de- 
stroyed. The community of power, which is society organized for its 
own existence, is emerging out of the welter of war. 

But it will not be brought to accomplishment without a struggle. 
The despots have gone, but the enemies of democracy and of peace 
have not all gone with them. There are powerful interests in every 
country which want the old dispensation back—the armament rings 
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and the profiteers, the diplomatists who want power, the rich who 
want militarism as a protection against the claims of social justice and 
all the vested interests of a society founded on the idea of man as an 
animal organized in tribes for mutual destruction. 

If these influences are to be beaten down it must be by the action 
and will of the common people in every country. Democratic opinion 
must be mobilized everywhere behind the standard of the President’s 
Fourteen Points. That is the Magna Charta of the new dispensation. 
It should be affirmed by every organized body of thought at once. 

In the conference of the representatives of the nations we ought 
to see the germ of the new organization of the world. It will have im- 
mense tasks that will occupy it for months, perhaps even for years. 
It will have to unravel the political tangle of things, resettle Europe 
on the principles of liberty and justice, deal with the vast and imme- 
diate problems of restoring order and administering relief, decide how 
the resources of the world are to be applied to the necessities of the 
world, what principles are to govern the distribution, how the ship- 
ping of the world is to be allocated, what reparation is to be made and 
how it is to be secured, and a thousand other questions not less grave 
and difficult. For this great work we need great minds that can look 
beyond the bitter and terrible memories of today towards the future— 
minds that can shape the destinies of men to nobler ends, and, in the 
great phrase of Lincoln, bind up the wounds of the world. Done in 
this spirit, its work will not end. It will merge insensibly into the 
permanent governance of the common interests of mankind, into that 
“Parliament of man, the federation of the world” which was the poet’s 
vision, and which will, under Providence, be the inheritance from our 
tragedy of all the generations that come after us.—Mr. A. G. Gardiner 
in the London Daily News. 





THE ALIEN ENEMY ACT AND THE CUSTODIAN. 


[Concluded from Last Month]. 


After a large bulk of this enemy property had come under one 
hand, and we were able to piece together the picture of Germany’s 
industrial aggression during the last forty years, there came not 
only a fuller realization of the hostile nature of Germany’s industrial 
investment in America, but also of the powerful weapon against the 
foe which lay ready at our hands. The Congress then adopted the 
Americanization idea. On March, 28, 1918, an amendment to the 
Trading with the Enemy Act was passed, giving to the Alien Prop- 
erty Custodian the general power of sale, providing only that enemy 
property should be sold at public auction to American citizens, 
except in cases where the public interest would best be served by 
private sale, to be determined by the President. Under this amend- 
ment it has been possible for the Alien Property Custodian to make 
a big start in the work of divorcing German capital from American 
industry. When I came to carrying out my selling program, how- 
ever, I met with two very serious obstacles. I found that some of 
the most important of the German-owned industries in this country 
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were operating under patents issued by the United States Government 
to German subjects, which patents were being used and enjoyed by 
the American corporations owned by the enemy, and which had never 
been formally assigned and were still the property of the German 
subjects. 

I found further that Germany had taken out thousands of Ameri- 
can patents upon articles produced under similar patents in Germany, 
for the sole purpose of preventing the manufacture of the patented 
article in this country, and thereby forcing the importation of the 
German product into the American markets. No domestic encourage- 
ment of any sort can operate to build up an American business in the 
face of such conditions. This was particularly true in all chemical 
lines. We have to confess, I think, that Germany has been ahead 
of America in the commercial application of the science of chemistry. 
The great dyestuff, pharmaceutical and chemical business which 
Germany built up gave her a practical monopoly of the American 
markets, either because she controlled subsidiary corporations here 
which were permitted to use some of her patents, or because she 
effectually shut off American effort by preventing the development 
of chemistry and its uses in industry in this country by her patents 
of processes and products. 

The Trading with the Enemy Act did not permit me to demand 
and take over these enemy-owned patents. Consequently, I faced 
the possibility of being required to sell American corporations to 
American citizens divested of their chief assets; and more than that, 
of subjecting the American purchasers to ruinous competition with 
the cartel-controlled industries of Germany in some lines where 
American markets had been closed to American producers by Ger- 
man patent monopoly here. Germany, by the war, early in the war 
appreciated the value of American patents held in Germany and took 
steps to place them effectively in German hands. 

The other obstacle was the difficulty in making title to American 
purchasers of stock, because the certificates representing the enemy- 
ownership were beyond our reach, being in the strong boxes of 
the owners in the enemy countries. By an amendment of the Trad- 
ing with the Enemy Act, approved November 4, 1918, both these 
obstacles have been removed. The Alien Property Custodian was 
thereby empowered to demand and take over enemy owned patents 
and to require corporations to issue to him new certificates of stock 
in lieu of certificates which cannot be produced for transfer by reason 
of their being in the enemy country. It thus became possible for 
the Alien Property Custodian to proceed to carry out his purpose to 
sell at public auction to American citizens all of the interests of 
enemy persons in American industrial and commercial businesses, 
where that interest was large enough to either influence or control 
the business. 

No greater favor could have been shown to Germany than by 
carefully managing and conserving these enemy properties as against 
the time when at the conclusion of the war upon accounting for the 
properties in kind the former German owners could take up the 
invasion of American industry and commerce on the very salient 
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which they had driven in before the war. And by the same token, 
a counter thrust of no mean force was directed upon the enemy 
when we began thoroughly to Americanize those industries. We 
gave notice that it would be necessary for German capital at least 
to start all over again in its effort to get a foothold upon American 
industry and commerce. Germany felt and cringed under the force 
of this blow. She bitterly protested against the plans of the Alien 
property Custodian as “designed to destroy Germany’s economic 
existence upon this continent.” She was made to realize that when 
America goes to war she strikes the enemy wherever he raises his 
head, and the industrial and commercial army built by the enemy 
on American soil suffered from the same kind of destructive assaults 
which staggered the Prussian Guards on the front line. 

Whatever accounting is to be made when the war is over for 
enemy property taken here during the war, so far as that accounting 
affects investment in American industry, must be for the money value 
thereof and not for the thing itself. Without attempting to prophesy 
what may be done with the proceeds, for this must remain to be 
settled by the Treaty of Peace, it is safe to say that the business 
which the Germans built up in America will be forever lost to them. 
No other course is compatible with the safety of American institu- 
tions. No other course will make the American field of industry and 
commerce “safe for democracy,” for the German autocracy was 


quite as apparent in its economic exploitation of the world as in its 


governmental and military domination of central Europe. 

While we have been concerned with plans to prevent monopoly 
from gaining too great a hold upon American industry, Germany has 
been going in the other direction. It has deliberately destroyed in- 
dividual opportunity, fostered combinations and monopolies, and by 
subsidizing its closely controlled industries has sent them out to 
the world with the powerful backing of the German empire. The 
development of the cartel system in Germany, by which all of the 
establishments in one line of industry come under a central control, 
even to the point of retail distribution, has made it plain that the 
German plan was to bring into competition with the American pro- 
ducer, not the individual German producer, but the German empire 
itself. The old time fear of the American manufacturer for the 
German producer whose goods “made in Germany” had begun to 
be sold everywhere, was based upon no lack of confidence in Ameri- 
can genius and productive ability, but upon the knowledge that 
the German plan of state controlled industry made the competition 
grossly unequal. A subsidized German industry enjoying a monopoly 
in its home markets and obtaining a monopoly of American markets 
by the stifling process of patent control of processes and products 
was designed not to engage in trade with the world, but to dominate 
and control the markets of the world. It could meet competition in 
markets foreign to its place of production at any price offered and 
drive the home producer out of his own market. It could lay down 
its goods in South America with government aid at prices which 
drove the North American producer away from those markets. It 
could dump its surplus at or below cost of production wherever it 
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would do the most harm to the local producer and entrench the 
German industrial invasion that much more firmly. There is 
absolutely no hope, for instance, for the development of American 
chemical industries under the old conditions. The importance of 
this cannot be exaggerated. Chemistry more than any other science 
is the very foundation of a far-flung line of industry. You have but 
to look about you, for example, at the tremendous part which colors 
play in all the necessities, comforts and luxuries of life to realize the 
grip which the control of the dyestuff industry has upon the people. 
Its by-products touch alike the health, the well-being, the very life 
of the people. In peace, and even more in war, chemistry paints the 
whole picture of progress. America’s social and economic, possibly 
even her political independence, is not safe unless the industries 
dependent upon the development of the science of chemistry are open 
to American genius and energy. 

I cannot too forcefully repeat that the German industrial penetra- 
tion of America has not been a mere friendly desire to trade and do 
business with the world. It has been a knife at the throat of America. 
In the days before the war, and during the war, most of the great 
German-owned industrial establishments were spy centers filled with 
the agents of Germany long plotting against the safety of the United 
States. They were depositaries of secret information gleaned by 
the ubiquitous spies in the German employ, and without them these 
spies would have been almost harmless. 

I do not advocate any trade boycott out of a spirit of revenge 
or in retaliation for injuries done to the United States. I do not want 
to continue the war after the war; I am for peace. I believe that the 
great over-shadowing result which has come from this war in the 
assurance of peace almost everlasting amongst the peoples of the 
earth. I would help to make that an absolute certainty by refusing 
to permit Germany to prosecute a war after the war. The military 
arm of her war machine has been palsied by the tremendous hammer- 
ing of the allied powers. But her territory was not invaded, and if 
she can get out of the war with her home territory intact, rebuild a 
stable government and still have her foreign markets subject to her 
exploitation, by means no less foul and unfair than those which she 
has employed on the field of battle, we shall not be safe from future 
onslaughts different in methods but with the same purpose that moved 
her on that fateful July day when she set out to conquor the world. 

The question is repeatedly asked: What has Germany done with 
American property in the German empire? It may be answered in 
a few words. She has done just as we have done, keeping constantly 
a little ahead of us and protesting that she has resorted to liquida- 
tion and sale only as a matter of reprisal. With this excuse, she 
liquidated or sold American property before the general power of 
sale was conferred on the Alien Property Custodian by Act of Con- 
gress. She has sold the property of American and neutral citizens 
resident in Germany, down to household goods and wearing apparel, 
which has never been done here, she has organized corporations, under 
official control, to purchase at ridiculous prices, syndicate and control 
all the plants in certain industries having French, British and Ameri- 
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can interests, all before similar action was taken in the United States 
and allied countries. It has been a sort of “retaliation before the 
fact.” 

There can be no question either as to the legality or the wisdom 
of the announced policy of the Alien Property Custodian to continue 
the liquidation and sale of enemy-owned businesses in his hands. In 
the first place Germany and the United States are still at war. The 
Trading with the Enemy Act‘is still in force. Some fantastic argu- 
ments have been made to the effect that the war is really over because 
the President in his message to Congress, defining the terms of armis- 
tice, added “thus the war comes to an end.” The Trading with the 
Enemy Act defines the end of the war with precision. It provides 
that it shall be “the date of proclamation of exchange of ratifications 
of the Treaty of Peace, unless the President shall by proclamation 
declare a prior date, in which case the date so proclaimed shall be 
deemed to be the ‘end of the war.’” One interested party has filed 
a brief with the Alien Property Custodian seriously contending that 
the President’s remark in his message to Congress constituted a 
proclamation declaring a date prior to the exchange of ratifications 
as the end of the war. But | can hardly believe that such a contention 
will be supported by the profession generally, much less will it be 
agreed to by any court. 

Again, enemy property which is now being sold was all demanded 
and taken over by the Alien Property Custodian many months before 
the armistice was signed, and the jurisdiction of the Alien Property 
Custodian having attached there can be no legal reason why the 
signing of the armistice should operate to prevent the change of 
character of that property which is the only effect of the sale. The 
proceeds, constituting the fair and adequate value of the property, 
are deposited in the Treasury of the United States and held for 
precisely the same uses as the property itself was held. 

But the policy of the Alien Property Custodian in continuing 
these sales is based upon very much broader considerations than the 
technical right to hold the sales growing out of either office-procedure 
or a continuance of a state of war. I have already referred to the 
importance and necessity of securing American industrial independ- 
ence by dislodging the hostile Hun within our gates, whose methods 
are such as to unsettle the future peace of the world. Besides that, 
Germany has sequestered all of the American property within the 
bounds, and has liquidated or soldato German subjects a considerable 
portion thereof. It is not conceivable that this property will ever 
be returned to its American owners in kind. Under the conditions 
now prevailing in what was once the German empire, American in- 
vestors in Germany will neither expect nor desire to continue busi- 
ness where they left off when the war began. Certainly they will 
not be put by their own government to the necessity of seeking 
redress from the German courts or the German government in their 
claims for property taken during the war under German laws. They 
confidently rely upon their own government, whose traditional policy 
has been to take care of the claims of its own nationals against a 


belligerent. 
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It is not necessary to forecast the Treaty of Peace to hazard the 
prophecy that all American citizens whose property has been taken 
in enemy countries will under some form of administrative law present 
their claims for allowance to this government, which will see that 
they are properly reimbursed for their losses. The United States will 
hardly be expected to pay these losses out of its own funds when it 
has at hand more than sufficient property belonging to German sub- 
jects whose claims against us will doubtless be provided for by their 
own government in the same manner. By a simple process of offset- 
ting and adjusting these claims between the United States and the 
allied nations on the one hand, and the central powers on the other, 
each government will have sufficient property belonging to the enemy 
to provide for the claims of its own nationals. Such a plan as this, 
which seems to me to be firmly grounded on the precedents, will 
require the liquidation, extending possibly over a long period of 
time, of all the enemy property in this country. There would be no 
actual confiscation of private property in such a plan, for each govern- 
ment would pay the claims of its own people and have the property of 
its enemies with which to pay them. 

To turn over the German property in this country to its former 
owners in kind would be in effect a confiscation of the property, for 
the bitter resentments accruing from this awful war are such that 
human nature would have to be reconstructed before the German 
would be welcome as a business man upon American soil, within the 
next decade at least. If an American corporation whose stock is 
owned by German subjects were turned back tomorrow to the con- 
trol of its former owners, its business would melt away, its assets 
would shrink and its former good-will as a going business would 
become a distinct liability. The German investor would save little 
out of the resulting wreck. Foreseeing disaster, the German owners 
of American securities in all lines of industry would either dump 
them upon the American market with resultant disarrangement in 
finance and commerce, or conceal their ownership behind dummies 
who would seek to deceive the American public. Either result would 
be unfortunate and should be avoided. 

The work of the Alien Property Custodian has been distinctly a 
lawyer’s job. It is one of the few agencies for conducting war opera- 
tions where the lawyer as such could wield an effective blow in his 
country’s cause. Hundreds, even thousands, of lawyers have partici- 
pated in this great work, and theirs will be the glory if, in the great 
business of capturing enemy property in this country, we have weak- 
ened the enemy and strengthened our country in time of war, and 
moved forward with decisive step to greater progress for our people 
in the paths of everlasting peace and universal freedom. 





The door leading from the common hall of an apartment house 
into the apartment of a tenant, is held to be his outer door, which 
cannot be broken for the service of process, in Fourette v. Griffin, 92 
Conn. 388, 103 Atl. 123, L. R. A. 1918D, 876. 
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BRADY v. FRANKLIN MOTOR CAR CO. 


(Essex Circuit, November, 1918), 
Theft of Automobile from Service Station— Responsibility of Service Company— Doctrine of 
Neglivence. 

Cause tried before Judge Dungan and a jury in the Essex Cir- 
cuit, on a demand by plaintiff, Andrew K. Brady, for loss of auto- 
mobile after being left at a service station for repairs. The facts ap- 
pear in the charge below. 

Mr. Maximilian M. Staliman for Plaintiff. 

Mr. Alfred F. Skinner for Defendant. 

The Judge charged the jury as follows: 

DUNGAN, J.: Gentlemen—It appears from the undisputed evi- 
dence in this case that in October, 1917, the plaintiff, Andrew K. 
Brady, purchased a Franklin touring car; that on April 27, 1918, dis- 
covering that there was some difficulty with the second gear of that 
car, he took it to the service station of the defendant Company on the 
corner of Bleecker and Halsey streets, in Newark, where one of the 
employés examined it, and then took it out on the street and brought 
it back, and put it in the defendant’s garage for examination and re- 
pair. This was on Saturday afternoon; late in the afternoon, The 
automobile was run in what has been called an alleyway, which opens 
out on Bleecker street, all the way to the north end of that alleyway 
and within about one foot of the north wall. This automobile was 
observed to be in there about 6.30 by Mr. Bender, who was the Secre- 
tary and Manager of the Franklin Motor Car Company, and by Mr. 
Graham, who was the Service Manager, just before they closed. 
When they came back the following morning, at about nine o’clock, 
the automobile was gone, and has never since been recovered, and has 
not been delivered to the plaintiff in this case. 

As has been insisted in the argument, when a piece of property 
such as this has been delivered to a bailee, that is, one who receives it 
for another, for safekeeping or for repair, for hire—that is a bailee— 
such bailee, which in this case is the Franklin Motor Car Company, is 
not an insurer that such piece of property—which in this case is this 
automobile—would not be injured or destroyed, or lost out of its pos- 
session, which would, as has been suggested, require the bailee to pay 
under any circumstances if the piece of property were lost, or de- 
stroyed, or injured. That is not thesituation in this case. There is no 
absolute responsibility on a bailee and there was no absolute respons- 
ibility on this Company to keep that car safely and return it to the 
plaintiff. But what a bailee is required to do in such circumstances, 
and what the defendant in this case was required to do, was to exercise 
reasonable care to protect the automobile from being lost. 

That is practically a statement of the whole law in this case. It 
was the duty of the defendant not to be an insurer to plaintiff, or to 
place upon it an absolute requirement to return that automobile, but 
to place upon the defendant the duty of exercising reasonable care to 
protect the automobile from being lost ; and the failure to exercise such 


reasonable care would be negligence. 
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So, therefore, the gist of this case is negligence. Was there any 
neglect of duty on the part of the defendant in this case through which 
this automobile was lost? And the burden of proving that this auto- 
mobile was lost through negligence on the part of the defendant is 
upon the plaintiff in this case. 

There is, however, a rule of law which made it unnecessary for 
the plaintiff, in his affirmative proof, to account for the disappearance 
of this automobile. This rule is that where property in the hands of a 
bailee is lost, the law presumes the negligence of the bailee to be the 
cause of the loss. Therefore, having shown the delivery of the car to 
the defendant for the purpose of repairing, and its loss, a prima facie 
case of negligence for the plaintiff was made. If nothing more ap- 
pears than just that proof the law presumes negligence, and thereby, 
by such proof, there was placed upon the defendant the burden of 
rebutting this presumption, the duty of an explanation of the care 
which had actually been taken of the plaintiff’s car. This, however, 
does not shift the burden of proof; it does not place the burden of 
proof upon the defendant; it does not place upon the defendant the 
duty of exculpating itself. It places upon the defendant the duty of 
an explanation in order to rebut this presumption of negligence. There- 
fore, upon the whole case, before the plaintiff is entitled to your ver- 
dict, it must appear to you by the preponderance, that is, by the 
greater weight of the evidence, that defendant failed to exercise rea- 
sonable care to protect the automobile from being lost out of its pos- 
session. 

This leads us to a consideration of the fact whether or not reason- 
able care was taken, that is, such care as would ordinarily be expected 
from persons charged with the care of the property of other people. 
As has already been suggested this automobile, when it was brought 
in, was run to the north end of this alley, and behind it was placed the 
demonstrating touring car of the defendant Company. Mr. Bender 
and Mr. Graham both say that when the place was closed that night 
these cars were in this position. Mr. Graham says that he, personally, 
locked these doors leading out upon Bleecker street. It appears from 
the testimony of Mr. Bender that there were three sets of doors there, 
one door leading toward the elevator, which has been called the ele- 
vator door. That was a door which lifted up to open it. Both he and 
Mr. Graham say that there was, on either side of this door, a bolt, 
which Mr. Bender says was about half an inch square and went into a 
socket on either side of the door about two inches, through a metal 
plate. There were double doors which went into the alleyway. These 
double doors opened inward, and Mr. Graham and Mr. Bender say 
that these double doors were fastened with a bar four inches square 
placed in iron forms like an L, and Mr. Graham says that it fitted up 
snugly against the door, and the door could not be opened outward or 
inward when this bar was placed against it. In one of these doors to 
the alleyway was a small door which had a Yale lock that had been 
there for years, and which, Mr. Bender said, could not be unlocked 
from the outside because of the paint and dirt which were in it; and 
so far as he knew there were no keys for it; and he says if there had 
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been keys they could not have been used. In addition to that they 
had placed upon the inside of this door what is known as a safety 
hasp, and through one end they had placed a hammock hook, which, 
he says, was of about one-quarter inch iron. 

Mr. Bender says that Saturday evening, about half-past six, being 
the last one out, he went out and made an inspection of these doors, 
and saw that all of them on the Bleecker street side were locked, and 
that there were two windows in the showroom which he saw were 
locked; and he remembers it because he climbed upon chairs to lock 
these windows; that there was a window on the side that was screwed 
in; that he and Mr. Graham went out the front door and locked it 
with a padlock on the outside, and that there were no other entrances 
or exits on the first floor of that building. 

Mr. Bender has testified to those who had keys, and all of them 
have accounted for those keys—all those names he mentions—and he 
says that, so far as he knows, they were all the people who had keys. 
These were all for the front door on Halsey street. All of these wit- 
nesses except the President of the Company have appeared here, and 
stated that they left the place of business—three young men—about 
twelve o'clock that day, and did not return until Monday morning, and 
Mr. Bender and Mr. Graham say that they left there about half-past 
six that night and were not back again until the next morning about 
nine o’clock; and Mr. Schlobohm says that he came back there at 7.30 
o’clock that Saturday evening, entered the front door with a customer 
and went upstairs the front way, and went out the front door and 
locked it. 

On Sunday morning Mr. Graham and Mr. Bender arrived there 
about the same time. Mr. Bender went in the front door on Halsey 
street, and then went back to the alleyway, and, as he was going out 
into the alleyway he met Mr. Graham coming through the small door. 
Mr. Graham says that, as he came down from Washington street, on 
the south side of Bleecker street, he observed from the opposite side 
of the street that the doors to the alleyway were partly open, partly 
ajar—he says that this small door was partly ajar— and that he came 
over and entered that small door. It may or may not be significant 
that these doors did not appear, any of them, to have been broken 
open, according to Mr. Graham. He found them ajar, and he found 
no marks of any violence upon these doors He found that this ham- 
mock hook, which was put through the staple of this safety hasp in 
order to lock it, was out of place, allowing that door to be opened. 

Does this indicate any lack of care on the part of those in charge 
of locking up the previous night? They say, as has already been indi- 
cated, that they did lock it. One says that he did lock up, Mr. Gra- 
ham, and the other that he inspected the lock, and both of them say 
it was their invariable custom to do that. It may be, if that was all, 
that they were testifying to their invariable custom; that an invari- 
able custom might sometime, with a little lack of care, be departed 
from. But they go further than that. Both Mr. Bender and Mr. Gra- 
ham say that they have a distinct recollection, as the Court has already 
called to your attention, of doing this on this particular occasion, that 
is, on this Saturday night. 
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Now, gentlemen, it will be, from all the evidence in the case, 
whether recited by the Court or not, for you to say whether or not the 
defendant Company did, in the care of this automobile, what ordinary 
people in the exercise of reasonable care would be expected to do. 
If they did, then, notwithstanding the loss of the plaintiff’s auto- 
mobile, which is extremely unfortunate, defendants are not liable for 
this loss. It is only if they failed to use reasonable care in protecting 
it that they are responsible for its loss, and it will be for you to decide 
that. That point in the case must be found by the preponderance, by 
the greater weight, of the evidence ; that is, the evidence in favor of the 
proposition that they failed to take due care must weigh down heavier 
in the scales of your minds than the evidence that they did take 
ordinary and reasonable care in its protection. 

If you should decide that the defendant was negligent in failing 
to take reasonable care for the protection of this automobile, then you 
come to the question of damages. That need not be considered by 
you at all, of course, unless you decide that there was negligence on 
the part of the defendant Company. And, of course, the measure of 
damages in this case is the value of plaintiff’s automobile. He says 
that he paid $2,085 for it on October 11, 1917, and put $52.48 expenses 
upon it thereafter; that he had run it, in that time, 2,600 miles. Mr. 
Morgan, an automobile inspector, testifies that in his opinion a Frank- 
lin car, which depreciates, he says, less than other cars, was worth 
only three or four hundred dollars less than the cost of it. On the 
other hand, Mr. Bender says that, as soon as an automobile is sold and 
put upon the road, there is a great depreciation, depending somewhat 
upon the use to which the car is put—forty per cent. or thirty per cent. 
—and he gives it as his opinion that this particular car with which he 
was acquainted was of the value at that time of $1,300. Here is a dif- 
ference of opinion, and when opinions differ you must ask yourselves 
whose opinion is entitled to the greater credit, bearing in mind again 
that the burden of establishing the value of an automobile is upon 
the plaintiff, and he must establish it by the greater weight of the evi- 
dence. Therefore, if you determine that the defendant was negligent, 
then it will be for you to say, from the testimony in the case, what 
the value of the automobile was, and the value of the automobile will 
be the amount of your verdict. 

I am requested by the defendant to charge certain requests, but it 
seems to me that I have covered most of them. 

Mr. Skinner: I think all of them, sir. I am speaking from 
memory. 

The Court: Then they are withdrawn? 

Mr. Skinner: Yes, sir. 

The Court: The defendant’s requests to charge are withdrawn. 
The plaintiff’s requests are: 

“1. Where property in the hands of a bailee for a consideration is 
lost, destroyed or injured, the law presumes the negligence of the 
bailee to be the cause of the loss, and this presumption can be rebutted 
only by affirmative proof of reasonable care on the part of the bailee.” 
Now, if by that is meant that the burden of proof shifts, Mr. Stallman, 
I am unwilling to charge that, and I think I had better decline to 
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charge that, except as I have charged. I have already said that where 
property, in the hands of a bailee for a consideration, is lost, destroyed 
or injured, the law presumes negligence of the bailee to be the cause of 
that loss. I have already stated that, and I have already stated that 
the burden of rebutting that presumption is placed upon the defend- 
ant; the duty to explain the care which was taken of the automobile. 
But that does not change the burden of proof and shift it from the 
plaintiff to the defendant. 

“2. If the bailee uses the same care in regard to the property 
bailed that he bestows upon his own, it is merely an argument for his 
honesty, and does not necessarily show that he‘exercised the degree 
of care which he owed to the bailor.” I charge you that. 

[The jury retires]. 

Mr. Stallman: I desire to ask an exception to that part of your 
Honor’s charge wherein your Honor charged that the burden of proof 
is upon the plaintiff to show that the automobile was lost through the 
negligence of the defendant. 

The Court: Then your view is that the burden shifts? Suppose 
you just take one general exception to what was said by the Court 
contrary to your theory? 

Mr. Stallman: In each place where your Honor charged that par- 
ticular thing, without repeating it in each place. 

Exception noted as ground of appeal. 

Mr. Stallman: I also desire to take an exception to that part of 
your Honor’s charge in which you explain that the burden is upon the 
defendant simply to explain, not to exculpate itself, and also to your 
Honor’s refusal to charge the first request in the manner in which it 
was submitted to the Court. 

Exception noted as ground of appeal. 

[The jury found a verdict for plaintiff for $1,700. Subsequently, 
on a rule to show cause, the Court directed the verdict to be set aside 
and a new trial granted.] 





That freezing is a personal injury caused by “accident,” within 
the meaning of the Workmen’s Compensation Act, is held in the 
Minnesota case of State ex rel. Virginia & R. L. Co. v. District Ct. 
164 N. W. 585, L.R.A.1918C, 116. 





MISCELLANY 


LAWYERS CLUB OF ESSEX. 


On Dec. 6th the Lawyers’ Club 
of Essex County held its annual 
meeting in the rooms of the 
Down Town Club, in Newark. 

Appreciation of the work done 
by the Essex County Bar as a 
whole in connection with the op- 


erations of the selective service 
law was expressed by Judge Wil- 
liam P. Martin, chairman of the 
Legal Advisory Committee that 
had the oversight of that work. 
Judge Martin said it gave him 
great pleasure to be privileged to 
express to the meeting and the 
Bar generally the same recogni- 
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tion of the services rendered by 
the lawyers of Newark and 
roundabout “so beautifully stated 
by Major General Crowder.” 
Members of the Bar of Essex 
County, the Judge went on to 
say, “responded unanimously and 
co-operated full-heartedly, indeed 
magnificently.” 

Chairman Frederic L. Johnson 
took occasion to say that during 
the reading of the several com- 
mittee reports he had felt they 
did not at all reflect the public 
service rendered by the Club and 
Bar generally. There was great 
satisfaction in the service, yet it 
was fine to hear such words of 
praise, and on behalf of the mem- 
bers he desired to thank Judge 
Martin. 

The new President, Mr. An- 
drew Van Blarcom, in a brief 


speech of acceptance touched also 


upon the work done by the law- 
yers of the county in the conduct 
of the war and in connection with 
the selective service. He ex- 
pressed the thought that there 
should be some fitting recogni- 
tion of all who served the country 
in a military, naval or other ca- 
pacity. This could take the form 
of a memorial printed in the 
Club’s next yearbook. 

A suggestion by Mr. Philip J. 
Schotland that the Club might 
render helpful aid through a com- 
mittee constituted of members 
with years of practice behind 
them in the selection of Judges, 
failed of adoption when voted on 
after long discussion, the count of 
uplifted hands showing twenty- 
six affirmative and as many neg- 
ative votes. The tie was not 
broken when Chairman Johnson 
voted affirmatively, for Secretary 
Clarence S. Blake, who had not 
voted before, offset the chair’s 
vote with an “and I vote no.” 


It was Mr. Schotland’s idea 
that a Governor who was not a 
lawyer would welcome the advice 
of a body like the Lawyers’ Club, 
reflecting the views of seasoned 
members, but Mr. John R. Har- 
din gave it as his opinion that 
when there was an appointment 
to the Bench to be made, the 
Governor, whether a lawyer or 
layman, would always be fully in- 
formed as to the sentiment of the 
Bar respecting the fitness or un- 
fitness of any prospective ap- 
pointee. Mr. Hardin recalled 
that in its first year the Club 
nearly split over the appointment 
of a Prosecutor. 

A statement by Chairman John- 
son that he had learned through 
City Counsel Jerome T. Congle- 
ton that the Legal Aid Society 
was in financial straits, and that 
Dr. Laban Dennis had through 
Mr. Congleton solicited the good 
offices of the Club, resulted in a 
reference of the matter to the 
Club’s Board of Trustees, to the 
end that a way may be found to 
afford relief. While it was sug- 
gested that aid might be fur- 
nished in the same way in which 
hospitals, dental clinics and day 
nurseries are helped through the 
appropriation of public funds, a 
suggestion, advanced by Mr. 
Hardin, that the Club contribute 
$500 from its treasury for the re- 
lief of the Society met with the 
meeting’s approval. 

A recommendation in the report 
of the Club’s Ethics Committee, 
submitted by Jacob L. Newman, 
that the matters brought to the 
committee’s attention be handled 
by a paid secretary, was also re- 
ferred to the Board of Trustees. 

Election of officers resulted as 
follows: President, Mr. Andrew 
Van Blarcom; Vice President, Mr. 
Jacob L. Newman; Secretary, 
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Mr. Blake; Trustees, William A. 
Smith, Newton H,. Porter and 
Leo Stein; Membership Commit- 
tee, Maxillian M. Stallman, J. 
Edward Ashmead, Joseph Hans- 
bury Colognes. James R. Mulli- 
gan and Edward Hartpence. 


BERGEN BAR ASSOCIATION. 


On Dec. 21 occurred the annual 
meeting of the Bergen County 
Bar Association, at which the fol- 
lowing officers were elected: 

President — Hon. Wm. B. 
Mackay, Jr. 

Vice-Presidents—Hon. John B. 
Zabriskie, William J. Morrison, 
Jr. 

Secretary — Warner W. Wes- 


tervelt, Jr. 
Treasurer—Frank A. Morrison. 


REVOKES ‘‘MOVIES’’ PERMISSION. 


Mr. Justice Bergen charged the 
Middlesex grand jury at the 
opening of the December Term 
that Sunday “movies” were in 
violation of law, notwithstanding 
the permission given by the City 
Commission. As a result the 
Commission on Dec. 17th adopted 
unanimously a resolution rescind- 
ing permission granted operators 
of moving picture houses to show 
pictures on Sunday. 


SUSSEX BAR ASSOCIATION. 


The annual dinner of the Sus- 
sex County Bar Association was 
held on Dec. 17th at The Antlers 
in Newton, Twenty-six members 
of the association attended and 
toasted the four members who are 
in the nation’s armed forces. 

Supreme Court Justice James 
F. Minturn and Circuit Court 
Judge George S. Silzer delivered 
the principal addresses. Others 


who spoke were Henry C. Hunt, 
of Newark; Elmer King, of Net- 
cong, and Egbert Rosecrans, of 
Blairstown. Theodore Simonson, 
President of the lawyers’ body, 
was toastmaster. 

In the elections Mr. Simonson 
was made President for another 
year; Judge Allen R. Shay was 
elected Vice-President; Charles 
T. Downing, Secretary, and John 
C. Losey, esata The three 
trustees elected were Judge Shay, 
William A. Dolan and Levi H. 
Morris. 


UNUSUAL HUDSON BAR DEATHS. 


When the December Term of 
the Hudson County Courts 
opened, on December 10, it was 
announced that eight members of 
the Bar of that county had died 
since the September on They 
were: Former Prosecutor James 
S. Erwin; former Mayor Henry 
Traphagan, Jersey City; Daniel 
J. Murray, former corporation 
counsel of Bayonne; Louis New- 
man, assistant city counsel of 
Bayonne; Capt. Clinton E. Fisk 
and Lieut. Henry R. Blackham, 
both of whom met death while in 
the United States service in 
France ; Alexander J. Higgins and 
Anton Singer. 


N. J. BAR EXAMINATIONS, NOVEM- 
BER TERM, 1918. 


ATTORNEYS’ QUESTIONS. 


1. L and H were opposing can- 
didates for Governor of New 
Jersey. Each received the same 
number of votes. Under these 
conditions, how is the Governor 
elected? 

2. A party, with the consent of 
the owner, entered into posses- 
sion of realty under contract to 
purchase. He failed to perform 
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his agreement and the owner, 
having demanded possession, 
brought an action of ejectment. 
The defendant contended that as 
the possession was by agreement 
he was entitled to notice to quit. 
Was he right? 

3. S conveyed to N by deed, 
with covenant of ownership, one 
of a row of brick houses, desig- 
nating the house and lot as one 
in a row and the lot as 860 feet in 
depth or a fraction more or less. 
As a fact there was a fence divid- 
ing the lot conveyed from the 
one in the rear thereof which was 
70 feet from the front of the lot. 
N sued S for the difference in 
value between the 80 feet and 70 
feet, and the trial judge charged 
that he was entitled to recover it. 
Was the charge correct? 

4. L informed a commercial 


agency that he was sole proprie- 


tor of acompany. This informa- 
tion was communicated to S, 
who, upon the strength thereof, 
sold to said company goods. It 
was developed that L had noth- 
ing to do with said company, 
which was insolvent. S thereupon 
sued L for the debt, who upon 
proof of the above facts moved 
for a nonsuit, which was granted. 
Was it right? 

5. W was the owner of a 
wagon which she allowed her 
husband to use in his business for 
the support of his family. The 
husband took the wagon to §S, di- 
recting him to repair the same, 
which he did. S refused to deliver 
the wagon to the husband or to 
W, his wife, unless his claim for 
repairs was paid. W thereupon 
sued S in trover to recover the 
wagon. The defense of S was the 
lien for repairs. Who was enti- 
tled to judgment? 

6. L, a woman, sued the execu- 
tors of D upon a promissory note 


made by D in his lifetime agree- 
ing to pay L, 30 days after death, 
$3,000. It was proved that the 
consideration of the note was as 
follows: “Continuing and staying 
in the employ and not marrying 
until after the death of D, and 
attending to his wants until his 
death.” The validity of the note 
being the only question in issue, 
the trial judge directed a verdict 
for L. Was he correct? 

7. J, an insurance agent, who 
had insured the property of P in 
a certain company until February 
1, 1897, notified P on January 1}, 
1897, that he would renew the 
policy until February 1, 1898, un- 
less notified to the contrary. P 
gave no notice to J to insure the 
property, but relied upon his noti- 
fication. The property was not 
insured, and, upon being de- 
stroyed by fire, P sued J for the 
insurance. Could he recover? 

8. Certain differences were 
pending between plaintiff and de- 
fendant which had been referred. 
The parties agreed that on the 
payment of $200 by the defendant 
the reference should cease, and an 
order was entered to that effect. 
The defendant refused to pay the 
$200, and upon being sued there- 
for claimed that the promise to 
pay was without consideration 
because the claim against him 
was invalid. Should he succeed? 

9. H W & S made an agree- 
ment to enter into partnership, H 
agreeing to advance $10,000 as his 
share of the funds. Part of this 
was advanced by H and used for 
the firm. H failed to contribute 
the balance of his $10,000, and W 
and S ejected him from the con- 
cern and refused to let him take 
any part in the business. He 
thereupon filed a bill in equity 
praying for the dissolution of the 
firm, and an accounting. W and 
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S contended that on his failure to 
pay the balance of his $10,000 he 
was not a member of the firm, and 
that he had a remedy at law for 
his contribution. Who was right? 

10. An agent had verbal au- 
thority to lease certain real prop- 
erty of his principal. He leased 
the same in writing for 10 years, 
and the principal sought to avoid 
the lease on the ground that the 
agent acted beyond his authority 
in that his authority being verbal 
he could not make a written lease 
beyond the term of 3 years, pre- 
scribed. by the statute of frauds. 
Was the lease good? 

11. A commenced an action 
against B July 1, 1918, on a de- 
mand note dated and delivered 
April 1, 1912. B answered setting 
up the statute of limitations. A 
replied that demand was not 
made on note till January 3, 1917. 
B moved to strike out the reply. 
What should the Court have 
done? 

12. A by his last will and testa- 
ment devised his real estate to his 
widow and children, and ap- 
pointed B his executor, giving 
him a general power to sell lands. 
B, as executor, within a year 
after A’s death contracted to sell 
a piece of A’s real estate toC. C 
refused to take title on the ground 
that A’s debts were a lien on the 
real estate for a year after his 
death. B filed a bill for specific 
performance. Should he succeed? 

13. A testator domiciled in the 
State of Louisiana made a holo- 
graphic will, without witnesses, 
sufficient to pass real and per- 
sonal property under the laws of 
that State. He left real estate and 
personal property in New Jersey. 
Where did the title thereto go on 
his death ? 

i4. A purchased a house and 
lot at a sheriff's sale on foreclos- 


ure. Before the sale was con- 
firmed the house, which was un- 
insured, was destroyed by fire. A 
petitioned the Court of Chancery 
to be relieved from his bid or else 
to be allowed a deduction to the 
extent of the value of the house. 
What should the Court do? 

15. A had a second mortgage 
on property of B. C had a first 
mortgage on the same and adja- 
cent property of B. C released his 
mortgage against the adjacent 
property without a consideration 
and proceeded to foreclose against 
the property in question. What 
were A’s rights? 

16. A obtained a decree of spe- 
cific performance requiring B to 
convey to him a tract of land 
within 30 days after the decree. 
Before the 30 days expired B be- 
came of unsound mind, not hav- 
ing executed the deed. Could A 
get the legal title? If so, how? 

17. A, the president of a club, 
acting on its behalf, ordered from 
B, an exhibitor, an exhibition of 
fireworks to be given on a public 
street in front of the club house. 
No permit for the exhibition was 
obtained from the municipality. 
C, a bystander, having been in- 
jured by the premature explosion 
of a rocket, sued A. Could he re- 
cover? 

18. A, a contractor, having pur- 
chased some lumber ordered his 
workmen to put it in his yard, 
warning them specially not to 
leave it on the sidewalk. In dis- 
obedience of his orders the work- 
men left a stick of timber on the 
sidewalk. B tripped over it, fell 
and was injured. He sued A. 
These facts appearing in the 
plaintiff's case, A moved for a 
non-suit, which was denied. Was 
the ruling correct? 





MISCELLANY. 25 


19. A, a child of tender years, 
while playing on a trolley track, 
was run over by a car and killed. 
An action was brought against 
the street railway company for 
her death for the benefit of her 
mother, her only next of kin. The 
defendant in its answer alleged 
as a defense that the mother had 
been guilty of contributory negli- 
gence in permitting the child to 
play in the street. Plaintiff moved 
to strike out this defense, and the 
Court granted the motion. Was 
this ruling correct? 

20. A set fire to a tenement 
house owned by him to obtain the 
insurance, having first satisfied 
himseif that the tenants were out. 
Before the fire started, however, a 
tramp crawled into the cellar 
without the knowledge of A and 
was burned to death. A was in- 


dicted for murder, and convicted 
of murder in the first degree. 
Should the conviction stand? 

21. Property was conveyed to 
John Jones and Susan Jones, his 


What estate was thereby 
and what rights had 


wife. 
created, 
each? 

22. A foreign corporation re- 
ceived an order from a resident of 
this State which it refused to fill 
except on receiving a guaranty of 
payment. The guaranty was pre- 
pared and mailed to the home of- 
fice the foreign corporation. Did 
this subject the foreign corpora- 
‘ion to the provisions of our corpo- 
ration act? 

23. A was injured in a railroad 
accident and brought suit against 
the company. The company de- 
sired to have a surgeon examine 
A before the trial. A refused to 
permit such examination. What 
could the railroad do? 

24. On his trial under indict- 
ment A offered himself as a wit- 


ness. On cross-examination he 
was directed, over objection, to 
state whether he had ever been 
convicted of a crime. He was like- 
wise directed, over objection, to 
answer questions as to the par- 
ticulars of the offense. Was there 
error in the Court’s direction? 

25. A sheriff levied on a lace 
shawl, rings, jewelry and a watch. 
The owner claimed exemption. To 
what extent, if any, was her claim 
proper? 

26. A applied to the Court for a 
mandamus compelling the mayor 
of X to do a certain act. On the 
hearing of the application the act 
was clearly shown to be illegal, 
although there was a prior adju- 
dication affirming its validity. 
Was the Judge compelled to 
grant the writ? 

27. In an action upon a tort 
plaintiff caused complaint to be 
served on defendant personally 
endorsed with a notice that if de- 
fendant intends to make a defense 
he must file an affidavit of merits 
within 10 days. At the end of 11 
days plaintiff entered judgment. 
What have you to say as to this 
practice? 

28. A receiver and his counsel 
agreed to divide their fees; that 
is, the receiver to pay to his coun- 
sel one-half of the commissions 
which the Court might allow to 
him and the counsel to pay the re- 
ceiver one-half of the amount 
which the Court awarded to him 
as counsel for the receiver. What 
have you to say as to this prac- 
tice? 

29. Where in a suit in Chancery 
a counter-claim is  mecessary, 
when should it be filed? 

30. A bill in equity was dis- 
missed for failure of proof. Has 
this any effect on a new suit? 
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CounsELORS’ QUESTIONS. 


1. Jones was on trial on an in- 
dictment for libel. During the 
progress of the case his counsel 
contended that the trial judge had 
no right to rule upon the admis- 
sibility of evidence, insisting that 
the clause of the Constitution of 
New Jersey which prescribes that 
the jury shall have the right to 
determine the law precluded him 
from so doing. Was he correct? 

2. K conveyed lands to P with 
the restriction that the main front 
wall of any house to be built 
thereon should be 12 feet back 
from the street. P so erected a 
house, but proceeded to build a 
platform and steps in front of said 
wall. In a suit to restrain the 
same, which party should suc- 
ceed? 

3. The holder of a bond and 
mortgage surrendered them, and 
the mortgage was cancelled upon 
the promise of the obligor to 
give his note for the debt, but 
he died before doing so. The 
mortgagee then commenced suit 
against the executor of the 
mortgagor to re-establish the lien 
of the mortgage. Was he entitled 
to relief? 

4. V sold to S 100 bags of po- 
tatoes. S examined 8 or 10 bags 
and found no defects. V assured 
S that the others were like those 
examined. There was however a 
latent defect known to V and of 
which he did not apprise S. The 
potatoes were delivered to S, who 
upon discovering the defect re- 
fused to pay for them. Could V 
recover the price? 

5. R had a horse for sale. S,a 
prospective purchaser, borrowed 
the horse to go to K for the pur- 
pose of trying him, agreeing to 
return him by three o’clock in the 
afternoon. S drove the horse a 


considerable distance beyond K 
to several other places. At about 
7 o'clock in the evening the 
horse’s leg was broken, neces- 
sitating its being shot. Could R 
recover the value of the horse 
from S without showing negli- 
gence on his part? 

6. A was induced by S to part 
with goods by the fraud of S. S 
immediately mortgaged the goods 
to H, who was ignorant of the 
fraud, to secure an antecedent 
debt. A, upon discovering the 
fraud, filed a bill in equity against 
S and H to set aside the sale and 
mortgage and to have the goods 
restored to him. Should he suc- 
ceed? 

7. A executed to B a bond for 
the payment of money. When 
the bond was past due the parties 
made an oral agreement upon a 
valuable consideration to extend 
the time of payment, but within 
said time B sued for the recovery 
of the amount of the bond. A in- 
terposed as a defense the verbal 
agreement. Was such defense 
good? 

8. W, an attorney, agreed 
verbally with H that if A was un- 
successful in an appeal he, W, 
would pay the costs of printing 
the appeal. H thereupon ad- 
yanced the money for the pur- 
pose. A was unsuccessful in his 
appeal and thereupon H sued W 
for the money advanced. W con- 


tended that the promise was not 


an original promise. The trial 
judge nonsuited H. Was he cor- 
rect ? 

9. A, who was a partner of B, 
made a mortgage to D upon his 
undivided interest in land owned 
by the firm, and D recorded the 
mortgage. Afterwards E, with 
knowledge of the mortgage, sold 
to the firm certain goods, re- 
covered a judgment against the 
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firm for the value of the same, and 
Ievied upon said lands. Which 
has priority, the mortgage or the 
judgment? 

10. S, without the employment 
or knowledge of H, exhibited a 
house belonging to H to G, who 
was looking for a tenement. G 
afterwards rented the house of 
H, who thereupon promised S to 
pay him for his services. Could 
S recover the same? 

11. The cashier of a savings 
bank wrongfully abstracted from 
its safe a municipal coupon bond 
and pledged it in the ordinary 
course of business with a national 
bank as security for a loan to him 
personally. The savings bank 
having made demand on the na- 
tional bank for the bond and been 
refused, sued for its conversion. 
The above facts appearing, plain- 
tiff moved for the direction of a 
verdict in its favor, which the 
Court refused. Was the ruling 
correct ? 

12. A brought suit to foreclose 
a mortgage. His search disclosed 
that B, a subsequent mortgagee, 
had died intestate, but that no ad- 
ministrator of his estate had been 
appointed. How could A cut off 
this subsequent mortgage? 

13. A testator made provision 
in his will as follows: “I bequeath 
to my son $1,000.00. All the 
residue of my estate, real and per- 
sonal, I devise and bequeath to 
my wife.” The personal property 
being insufficient to pay the 
legacy, the son by appropriate 
proceedings applied for a sale of 
the real estate to pay his legacy. 
Was he entitled thereto? 

14. A, for a valuable considera- 
tion, agreed with B that he would 
devise to him a certain house and 
lot. A, however, by his will de- 
vised the house and lot to C. Was 


B entitled to any relief against C? 
If so, what? 

15. A, in consideration of the 
meretricious relations subsisting 
between them, conveyed a tract 
of land to his mistress. After his 
death his heirs brought a bill in 
Chancery to set aside the convey- 
ance on the ground that the con- 
sideration therefor was an im- 
moral one. Should they succeed? 

16. What is the doctrine of cy 
pres? Does it obtain in New Jer- 
sey? 

17. A, negligently carrying a 
bundle on his shoulder, which cut 
off his view of approaching ve- 
hicles, crossed the street in front 
of a trolley car running at negli- 
gently high speed and was killed. 
His bundle was thrown from his 
shoulder by the impact and 
struck and injured B, who was 
standing on the sidewalk. B sued 
the trolley company for damages. 
The company moved for a non- 
suit on the ground that B’s negli- 
gence caused the injury. The 
Court denied the motion. Was the 
ruling correct? 

18. A kept a fish pond on his 
lands. As a result of heavy rains 
the pond overflowed on lands of 
his neighbor, B, undermining his 
house and causing other damage. 
B sued A, alleging the above facts 
in his complaint. A moved to 
strike out. Should he succeed? 

19. A sued a trolley company 
for damages by reason of physical 
injuries sustained in a collision 
between two cars, and also for 
damages resulting from the inci- 
dental fright. The Court charged 
that if the jury found that there 
was a physical injury to the plain- 
tiff’s person they could also award 
him damages for the fright. This 
charge was challenged on appeal. 
Was it correct? 
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20. Defendant was indicted in 
Hudson County and convicted of 
murder in the first degree. The 
evidence disclosed that he had 
shot the deceased in New York 
City and that after the shooting 
the deceased had come over to 
Jersey City and died there. De- 
fendant claimed below and as- 
signed for error that the courts of 
New Jersey were without juris- 
diction in the matter, What 
should the Courts hold? 

21. A conveyed land to his wife 
through a third person in fraud 
of creditors. The wife conveyed 
to D for an adequate considera- 
tion. The creditors brought an 
action to have the deed set aside. 
Should they succeed? 

22. The directors of a corpora- 
tion executed to themselves as in- 
dividuals mortgages to secure an 
actual liability of the corporation 
to them. Shortly thereafter the 
corporation went into the hands 
of a receiver. Have these mort- 
gages priority over the claims of 
the general creditors? 

23. A was on trial for keeping 
a disorderly house. On cross ex- 
amination he was asked if he had 
ever been convicted of keeping a 
disorderly house in another State. 
Is this proper, and on what 
theory? 

24. In an action at law one of 
the parties to the transaction out 
of which the suit grew was dead. 
Can the living party testify as to 
what was said and done by the 
deceased? 

25. A, who was convicted of 
crime by a court of competent 
jurisdiction, disputed the legality 
of the proceedings and applied for 
a writ of habeas corpus. Should 
he succeed? 

26. In an action of replevin 
what is the measure of damages 
and how are the damages ascer- 
tained? 


27. A defamed B on one occa- 
sion and C on another, the charges 
being based on a common trans- 
action. Can B and C join in one 
action against A? 

28. A creditor placed a claim 
for suit in the hands of A, an at- 
torney. Suit was _ instituted 
against the debtor, and upon re- 
ceipt of the summons and com- 
plaint he called on A, acquainted 
him with his affairs, and retained 
A as his attorney. It became ne- 
cessary to call a meeting of the 
creditors of the debtor and ar- 
range for an extension of time 
within which to pay his debts. 
Before A accepted the retainer 
from the debtor he told the debtor 
that before he could act in the 
matter it was necessary that the 
creditor whom A represented be 
paid in full. What have you to 
say as to A’s conduct? 

29. What is a notice of lis pen- 
dens, and what is its function? 

30. When a bill calls for an an- 
swer under oath, and one is given 
directly responsive to the bill, 
what is its effect? 


N. J. BAR ADMISSIONS, NOVEMBER 
TERM, 1918. 


The following were admitted 


as attorneys at the February 
Term of the Supreme Court of 
this State: 

NEWARK. 


Joseph C. Braelow, 93 Spruce St. 
Joseph C. Cassini, Court House. 
Charles A. Herr, 772 Broad St. 
Herman Krohn, 908 Essex Bldg. 
James LeRoy Handford, Pruden- 
tial Bldg. 
Charles E. Rogers, 765 Broad St. 
Paul R. Silberman, 85 Alpine St. 
David Silver, 738 Broad St. 
Herman Waldman, Essex Co. 
Register’s Office. 
Irving L. Werksman, 573 High St. 
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New York Ciry. 


Charles H. Bassford, 2 Rector St. 

Reinhold Hekeler, 17 Battery 
Place, room 720. 

Leo Rosenberg, 115 Broadway. 


ELSEWHERE. 


Richard J. Baker, 262 Palisade 
Ave., Garfield. 

Jessie C. Buchanan, 26 West State 
St., Trenton. 

Joseph F. Deegan, 214 Hall Ave., 
Perth Amboy. 

Benjamin P. DeWitt, 20 Hamil- 
ton St., East Orange. 

Russell Fleming, 254 Hamilton 
St., New Brunswick. 

Wm. Howard Hartley, 154 Ninth 
St., Jersey City. 

Theodore J. Harrington, 
Broad St., Elizabeth. 

Lionel’ Isaacs, 232 Summit Ave., 
West Hoboken. 

Albert H. Kreamer, 
City Hall, Paterson. 

Israel Lipshitz, 44 West Twelfth 
St., Bayonne. 

Walter Eugene Marsden, 32 
Brookfield Rd., Upper Mont- 
clair. 

Robert McMichael, 
Ave., Asbury Park. 

Charles W. Stover, 1037 Bloom- 
field St., Hoboken. 

Harry H. Umberger, care Case & 
Cain, Trenton. 

Joseph Varbalow, 2618 River 
Ave., Camden. 

Edward A. Weiss, 68 Dayton 
Ave., Passaic. 
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room 19, 


506 Fifth 


The following were admitted as 
counselors at the same term: 
William Abbotts, Jr., Common- 

wealth Bldg., Trenton. 

Alfonso Bivona, 309 Broadway, 

New York. 

James R. Erwin, 99 Lembeck 

Ave., Jersey City. 

Lionel P. Kristeler, 153 Milford 

Ave., Newark. 


William Reich, Amer. Mech. 
Bldg., Trenton. 
Selig Schwartz, 790 Broad St., 


Newark. 





OBITUARIES. 


Ex-Jupcr James S. Erwin. 


Ex-Judge James S. Erwin, of 
Jersey City, died suddenly on De- 
cember 6th. While upon the street 
in the morning he fell, stricken 
with a severe heart attack, and 
died the same evening in the City 
Hospital. 

Judge Erwin was born in Jer- 
sey City Sept. 5, 1857, and lived 
in that city all his life. His par- 
ents were Matthew and Caroline 
Erwin. He was educated in the 
city public schools and, later, took 
up the study of law in Cooper 
Union, New York city, being a 
law clerk in the office of Wash- 
ington B. Williams at the same 
time. He was admitted to the Bar 
of this State at the February 
Term, 1881, and became counselor 
three years later. He always 
practised his profession in Jersey 
City. He was elected to the As- 
sembly in 1890 and served one 
term in the Legislature. He was 
made Corporation Attorney in 
1893 by Mayor Wanser. In 1898 
he was appointed Prosecutor of 
the Pleas by Governor Griggs to 
succeed Charles H. Winfield. Mr. 
Erwin served the county in this 
capacity and made an enviable 
record in the office. In 1903 he 
was appointed Judge of the Sec- 
ond District Court, which posi- 
tion he held until 1913. 

In 1894 and ’95 he edited the 
“Criminal Law Magazine and Re- 
porter,” published by F. D. Linn 
& Co., and in 1913 was the author 
of “Erwin’s District Court Law 
and Practice.” For a long period 
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he was the senior member of the 
law firm of Erwin & Keller, but 
at the time of his death the firm 
was Erwin & Erwin, he being as- 
sociated with his son, James R. 
Erwin, who was admitted to the 
Bar in 1915. 

Judge Erwin was married in 
1882 to Martha J. Robinson, 
daughter of Colonel.Gilbert P. 
Robinson, and there were four 
children, two sons and two 
daughters, He was a member of 
Bay View Lodge, No. 146, F. and 
A. M., Hudson County Bar Asso- 
ciation and other organizations. 
He was also a member of the New 
York Bar. ‘ 

Mr. Erwin was a life-long Ke- 
publican, and was one of the 
most active members of the Min- 
kakwa Club, now defunct. His 
services as an after-dinner speaker 


were in great demand at Repub- 
lican functions. He was also an 
officer of the Linden Avenue M. 
E. Church. 


Ex-Justick ALFRED REED. 


Ex-Supreme Court Justice Al- 
fred Reed died at Trenton, Dec. 
6th, at the home of his daughter, 
Mrs. Edward Meyers, of 20 
Fisher Place. The Justice had 
long been out of health, and was 
almost 79 years of age. 

Justice Reed was born at Reed 
Manor, Ewing township, Mercer 
County, N. J., on Dec. 23, 1839. 
This was the old Reed family 
homestead. His parents were 
George B. Reed and Mary (Hep- 
burn) Reed. He went to Law- 
renceville School and the Trenton 
Academy; then entered Rutgers 
College in 1859, but did not re- 
main there long, going instead to 
the Poughkeepsie Law School. In 
1862 he was admitted to the New 
York Bar. Returning to Trenton 
he was admitted to the New Jer- 


sey Bar as an attorney at the 
June Term, 1864, and became a 
counselor at the November Term, 
1867. He practiced his profession 
in Trenton until made a Supreme 
Court Justice. In the meantime, 
in 1865, he became President of 
the Common Council, and in 1867 
was elected Mayor of Trenton. In 
1869 he was appointed President 
Judge of the Mercer Courts for a 
five years’ term. 

He became an Associate Justice 
of the Supreme Court on April 8, 
1875, being at that time the 
youngest Justice on the Bench. 
He served in this position by re- 
appointments until 1895, when he 
resigned to become Vice-Chan- 
cellor, an office he held until 1904, 
when he resigned to again take a 
seat on the Supreme Court Bench 
where he remained until June 16, 
1911, when his term expired. 

As Justice his Circuit was in 
Cape May, Cumberland, Salem 
and Atlantic Counties. 

Justice Reed was a_ sound 
judge, well versed not only in 
law, but in literature. Decisions 
by him are in a large number of 
volumes of the Reports, and they 
include many technical and intri- 
cate questions. Both Rutgers and 
Princeton gave him the degree of 
LL. D. 

On August 1, 1878, until which 
time he had remained a bachelor, 
he married Rosalba Souder, of 
Trenton, by whom there were 
two children, Edyth Hepburn 
(Mrs. Meyers), and Alfred 
Donald. 


Mr. Isaac OaKFoRD ACTON. 


Until now the Journal had no 
knowledge of the passing of that 
fine lawyer of Salem, Mr. Isaac 
Oakford Acton, who died at his 
home on August 7th, after an ill- 
ness of several months. 
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Mr. Acton was born in Salem, 
March 17, 1856, and was there- 
fore sixty-two years of age. His 
parents were Edward A. Acton 
and Mary (Woodnutt) Acton. 
His father was a captain of the 
Fifth N. J. Volunteers in the Civil 
War, and was killed in action at 
the second battle of Bull Run, 
August 29, 1862. Educated in the 
public schools of Salem, Mr. Ac- 
ton graduated from Lafayette 
College in 1876, and then studied 
law with Mr. William T. Hilliard, 
of Salem, a still practicing law- 
yer and well-known bank presi- 
dent of that place. He was ad- 
mitted to the Bar as an attorney 
at the June Term, 1882, and as 
counselor three years later, and 
always practiced in Salem, identi- 
fying himself also with many civil 
problems. His gifts were well 


summed up in a tribute published 


in the “Salem Standard,” which 
said: 

“Gifts of mind he possessed 
which were quite uncommon. He 
thought deeply and honestly, with 
a love for the truth which tole- 
rated no sham or hypocrisies. His 
clear and straight thinking made 
him a man of sound and wise 
judgment in practical affairs of 
life, and that judgment was 
sought and prized by many who 
were accustomed to turn to him 
for counsel. He was a lover of 
books and his intellectual inter- 
ests ranged over a wide field. 
Folk-lore, Indian life and its re- 
mains, mechanics and the higher 
mathematics were a fascination to 
him. His expert knowledge on 
many subjects and his wide range 
of interests made him a com- 
panion who was always interest- 
ing and entertaining.” 

Mr. Acton is survived by his 
widow, who was a Miss Emma 
M. Harker, and three sons. 


Mr. Pui.ip G. Sonry. 


Mr. Philip G. Soney, of Jersey 
City, died at his residence there, 
107 Gifford avenue, on January 
5th, after an illness since the 
previous winter. He was then 
apprised of having a cancerous 
malady. During the past summer 
he was in the Catskills, where he 
passed many, painful weeks, but 
returned home in the fall and 
rapidly grew worse. Mr. Soney 
was born in New York City Jan. 
19, 1858, and was therefore sixty- 
one years of age. 

While not a lawyer, nearly 
every attorney in the State knew 
Mr. Soney as the head of the law 
publishing firm of Soney & Sage, 
of Newark, and, if they knew him 
intimately, they knew he had a 
strong character and private vir- 
tues above those of the general- 
ity of business men. During nine- 
teen years of the existence of the 
firm in Jersey City of F. D. Linn 
& Co. he was associated with Mr. 
Linn. On the death of the latter 
the firm became that of Soney & 
Sage, and in a short time the place 
of business was changed to New- 
ark. The latter firm has existed 
for twenty-two years, in which 
time it has published the law and 
Equity Reports of the State, the 
Compiled Statutes, and scores of 
legal text books. The success of 
the firm was largely due to the 
strict business management of 
Mr. Soney, who gave his entire 
attention to it, directing canvas- 
sing salesmen, etc., while Mr. 
Sage devoted much time to sell- 
ing works in the State of Penn- 
sylvania. One who knew Mr. 
Soney intimately says of him: 

“Early in life young Soney 
showed the industry which 
always characterized him, by 
serving a newspaper route. He 
went to the public schools and 
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high school in Jersey City, and 
after leaving school entered the 
office of Linn & Babbitt as a law 
student, but, after a few months, 
finding that he preferred business 
life, entered the employment of 
Frederick D. Linn & Co., law 
book sellers in Jersey City, as 
clerk and salesman. His advance 
was steady, and before the death 
of Mr. Linn, who was away much 
of the time, Mr. Soney was per- 
sonally acquainted with most of 
the lawyers throughout the state 
and was the active manager of 
the business. . Mr. Soney, 
throughout his career as a book- 
seller, maintained the practice of 
seeing his customers personally 
at regular intervals, and was 


usually to be seen at Trenton, At- 
lantic City and other places where 


the Bar foregathered. He ac- 
quired many firm friends among 
the lawyers and was always 
ready to aid a young and indus- 
trous lawyer by liberal credit on 
the sale of necessary law books.” 

Another friend writes: 

“He was devoted to his home 
and family and shared his vaca- 
tions with them, and only on one 
occasion in his married life was 
separated from them (beyond the 
time of a business trip of a few 
days). That was in 1909, when 
Mr. Soney and myself had a Pull- 
man section on the P. R. R. tour- 
ist train to the Yellowstone-Seat- 
tle-Vancouver Pacific Coast and 
Canadian Rockies. He became 
the most popular man of the 
whole party of some 110 people 
and fairly bubbled over with good 
nature and jollity, so that it 
seemed to permeate the very at- 
mosphere. Our close association 
during these three and a half 
weeks made for a stronger friend- 
ship. Mr. Soney was a good all- 
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round sport; good at billiards, 
quoits, bowling and games gen- 
erally. He gave regular evenings 
to his specialties at the clubs to 
which he belonged (one being the 
Carteret), and was generally well 
liked by his associates. 

“No one in the State was bet- 
ter acquainted with the members 
of our Bench and Bar. His esti- 
mate placed upon individual 
members I could always count 
upon as being accurate and well 
based. He knew the standing of 
a lawyer as to ability, reliability, 
and credit better than any busi- 
ness agency could ascertain or 
establish. He knew when he had 
a loss to face and how to profit 
by it. 

“As a citizen he was interested 
in the progress of his home city, 
and gave his weight, influence 
and contributions to every move- 
ment aiming to promote purer 
politics and for cleaner public 
conditions. His early demise has 
removed one whom we will sin- 
cerely miss as a high-class Chris- 
tian citizen.” 

He was an Episcopalian in his 
church membership, and, we are 
also told, “one of the most de- 
voted Churchmen of the city and 
of the Diocese. Always present 
for thirty years at the Sunday 
service, a devout communicant, a 
liberal supporter of the church, 
three successive rectors counted 
shim as one of the pillars of St. 
John’s P. E. Church.” 

At his funeral, held at his home 
January 7, the honorary pall- 
bearers were Judge Charles L. 
Carrick, Justice Charles W. 
Parker, Vice-Chancellor John 
Griffith, Mr. John W. Heck, Dr. 
William Perry Watson, Judge 
George G. Tennant and Judge 
Thomas G. Haight. 





